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REPLY BRIEF FOR APPELLANT 


APPELLEE'S BRIEF IS NOT RESPONSIVE TO APPELLANT'S 
BRIEF AND BEYOND THE OPINION OF 
THE DISTRICT COURT 


This case comes before this Honorable Court on an appeal from 
an Opinion of the District Court in which the Court said: 


" , . . The Court is of the opinion that the plaintiff is 
not entitled to veteran's preference because his original 
appointment was limited to four years or the need for em- 
ployee's services, whichever is less. In other words, he 
was hired for a limited term and when it turned out there 
was no need for his services he was severed from|the 
rolls of the agency. 


"Now the question of whether the Veterans' Prefer- 
ence Act applies to the Foreign Service is not involved in 
this case because it obviously does not apply to a person 
who receives an appointment limited to a specific term." 
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It therefore appears that the District Court ruled that the question 
of the application of the Veterans' Preference Act to the Foreign Service 
Act was not an issue. In compliance with this opinion, the Appellant pre- 
pared a brief appealing from the question as to whether the Appellant was 
entitled to Veterans' Preference because his original appointment was 
limited to four years or the need for employee's service. 


The Appellant's brief before this Court is framed on a strict inter- 
pretation of the opinion of the District Court. The Appellee's brief does 
not respond to the Appellant's brief. The Appellee raises the question as 
to whether or not the Veterans' Preference Act applies to the Foreign 
Service. The lower court did not rule on this point. In addition, the Ap- 
pellee for the first time injects the proposition that the Appellant should 
have proceeded under Section 12 of the Veterans' Preference Act. The 
Civil Service Commission found that Appellee had violated Section 14; 
consequently, Appellant sought to have his rights adjudicated by the lower 
court under Section 14. 


It is therefore prayed that any part of Appellee's brief that is NOT 
consistent with any issue of fact or law decided by the lower court be 
struck from Appellee's brief and judgment be rendered accordingly for 
the Appellant. 


REPLY TO COUNTERSTATEMENT OF THE CASE 


The Appellee erroneously argues that the lower court found that 
due to the limitation of Appellant's appointment as a Foreign Service 


Staff Officer to four years or need of his services,whichever is less, 


he was not entitled to Veterans' Preference. The District Court in the 
opinion (J.A. 84) or the order (J.A. 85) did not state the Appellant's ap- 


pointment was that of a Foreign Service Staff Officer. Nevertheless, to 
show that Appellee did intend to grant to Appellant both Veteran's Pre- 


ference and Civil Service rights, the Court's attention is invited to Ap- 


pellee’s personnel forms. The following extract of form IA 50 used by 
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Appellee and identified as United States Information Agency Personnel 
Division Notification of Personnel Action points to three conclusions. 
The Appellee considered Appellant entitled to Veterans! Preference, re- 


tirement was with Civil Service Commission, and Appellant was an em- 
ployee of the U.S. Information Agency. The extracts are part of Joint 


Appendix pages 8, 9, 10, 21 and 22, in sequence: (Underscoring supplied) 


Nature of Employment 
Eff. date Vet. Pref. Ret. Cover. or Action 


2/22/56 5 pts Civil Service FSS Limited Indefinite 
Appointment 
1/13/57 5 pts Civil Service Transfer FSS Limited 
Indefinite 
4/7/57 5 pts Civil Service Change of Allotment 
Reassignment FSS 
Limited Indefinite 
6/30/57 5 pts Civil Service Change of Allotment 
Limited | 
9/5/57 5 pts Civil Service Separation Expiration 
of Appointmient 
Limited 


Most interesting is entry 20 of the same form which reads: 


"Remarks: This action is subject to all laws, rules 
and regulations and may be subject to investigation and 
approval by the United States Civil Service Commission 
or the Agency. The action may be corrected or cancelled 
if not in accordance with all requirements." 


Where, then, is there any validity to Appellee's argument that —- 


a. The Appellant was not an employee of the Agency as con- 
templated under Reorganization Plan No. 8. 


b. The Veterans' Preference does not apply to Appellant's 


employment. 


It is noted that Appellee classified Appellant's hiring as Indefinite. 
The first words of Section 14 of the Veterans’ Preference Act which the 
Civil Service Commission states was violated by Appellee in dismissing 
Appellant reads, "NO PERMANENT OR INDEFINITE ELIGIBLE who has 
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completed a probationary trial period. . ."" (emphasis supplied). The 
language used by Appellee in hiring Appellant conforms to the language 

of the Veterans' Preference Act. It is therefore submitted that the per- 
sonnel action of Appellee was intended to conform to the language of the 
Veteran's Preference Act. 


REPLY TO SUMMARY OF ARGUMENT 
I 
The U.S. Information Agency is not the Department of State. Con- 
sequently, Appellee's attempt to create for itself a diplomatic mission is 
not valid. The sole! question here is Appellant's employment status in the 
U.S. Information Agency. 


Congress, with public knowledge, passed the Veteran's Preference 
Act in 1944. In 1946, Congress passed the Foreign Service Act and de- 
leted from the old Act previously applying to Foreign Service some sixty- 
three separate laws. If Congress or the State Department intended that 
the Veterans’ Preference Act was not to apply to the Foreign Service, 
the exclusion would have been specific. However, the issue here is the 
application of the Veterans' Preference Act to the U.S. Information 
Agency. 


sat 
In creating the U.S. Information Agency in 1953 Congress specific- 
ally stated, 'No Provision of this title shall be construed to modify or 
repeal the Veterans’ Preference Act of 1944." (22 U.S.C. 1438) 


22 U.S.C. 1471 referred to by Appellee as the Exchange Act of 
1948 is authority for the Secretary of State and the State Department to 
hire additional personnel. This is not authority for the Appellee. There 
is no direct authority for the Director of the U.S. Information Agency 
to hire Foreign Service reserve or staff personnel. This authority re- 
mained with the Secretary of State by Executive Order 10477, 18 Fed. 
Reg. 4450 (22 U.S.C. 811a), and is supported by Appellee's Exhibit 


titled Legislation on Foreign Relations, Section 2c, which reads in part: 
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". . . There are hereby excluded from the authority granted 
to the Director by Section 2A of this Order the following de- 
scribed power now vested in or delegated to the Secretary of 
State. The Authority of the Secretary of State to make re- 
commendations to the President for the commissioning of 
foreign reserve officers as diplomatic or consular officers 
or both under Section 524 of the Foreign Service Act of 1946 
as amended. . . to make recommendations for the commis- 
sion of Foreign Service Staff Officer or employees as consu- 


lars . . . and the authority of the Secretary to commission 
Foreign Service Staff Officers as Consular .. . |The Direc- 


tor may whenever he considers it necessary to carry out 
the functions transferred to him by the said Reorganization 
Plan, request the Secretary of State to recommend to the 
President that persons employed under Section 2A of this 
Order be commissioned as diplomatic or consular officers." 
(Underscoring supplied) 


The hiring of Appellant by Appellee did not conform to the above, 


which is used to create candidates for a foreign service) career. 


i 
In enacting the Veterans' Preference Act of 1944, |Congress in- 
tended to have the Act apply to all Government Agencies not specifically 
excluded by Section 20 (5 U.S.C. 869). The Civil Service Commission 
in finding for Appellant ruled: 


" . , . the Veterans' Preference Act and the regulations of 
the Commission made pursuant thereto apply to both posi- 
tions in the excepted and competitive service and specific- 
ally to positions in the Foreign Service in the same class 
as that of Appellant. The Commission, pursuant to Section 
11, provided Part 22 of the Rules and Regulations lof the 
Civil Service Commission, made pursuant to Section 14 of 
the Veterans' Preference Act which applies to any employee 
who has completed one year's current continuous employ- 
ment in a position outside the competitive service. The 
Appellee's limitation to four years or less or its imposition 
of a two year probationary period cannot affect the applic- 
ability of Part 22 of the Commission's regulations|." 


IV 
Section 12 was not an issue in the lower court and/should not be 
considered here. In finding for the Appellant under Section 14, the Civil 
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Service Commission concluded the "Agency did not denominate the Ap- 
pellant's separation as a reduction in force situation nor did it establish 
a factual situation that would require the mandatory application of reduc- 
tion in force procedure. Therefore, Section 14 of the Veterans’ Prefer- 
ence Act is the section applicable to this case." 


REPLY TO APPELLEE'S ARGUMENT 


I. The issue is whether or not the Veterans' Preference Act ap- 
plies to the Plaintiff's position in the United States Information Agency. 
If the Director of the United States Information Agency exercises the 
same authority granted to the Secretary of State, that authority must not 
be in conflict with laws governing honorably discharged veterans em- 
ployed by the Appellee. Any authority exercised by the Director must 
stem from Reorganization Plan No. 8 and Executive Order 10477. Re- 
organization Plan No. 8 supports the contention that the Veterans' Pre- 
ference Act applies to positions in the United States Information Agency. 
Authority does not'exist for the Director of the United States Informa- 
tion Agency to appoint officers for integration in the Foreign Service. 
This authority remains with the Board of Foreign Service under the 
Secretary of State Section 211 (22 U.S.C.A. 826 a&b) and Section 571 
(22 U.S.C.A. 961). The case before us is chiefly concerned with the 
Veterans' Preference Act, 5 U.S.C. 851 et seq.; the United States Infor- 
mation and Educational Exchange Act, 22 U.S.C. 1431; Reorganization 


Plan No. 8, 5 U.S.C. 133z, and Executive Order 10477, 22 U.S.C. 81la. 
I 
REPLY TO ASSERTION BY APPELLEE THAT THE 
FOREIGN SERVICE IS NOT SUBJECTED TO THE 
AUTHORITY OF THE CIVIL SERVICE COMMISSION 
OR TO THE VETERANS' PREFERENCE ACT OF 
1944 


A. Foreign Service 


The Appellant denies that the question before this Court is whe- 
ther or not the Veterans’ Preference Act Applies to the Foreign Service 


and therefore should be struck from Appellee's brief:in accordance 
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with the issues decided by the lower court. Assuming, arguendo, that 
this Court decides that the question is properly before |this Court, then 
the Appellant relies on the finding in Appellant's favor by the Civil Ser- 
vice Commission wherein the Civil Service said: 
". . .The Veterans' Preference Act and the regulations of 
the Commission made pursuant thereto apply to both posi- 
tions in the excepted and competitive service. We have 
hitherto held that the Act applies specifically to positions 
in the Foreign Service of the same class as that of Appel- 
lant.” (J.A. 25) 
The United States District Court for the District of Columbia, the United 
States Court of Claims, and this Court of Appeals have /found in several 
cases that the Veterans’ Preference Act was applicable to the Foreign 
Service. Casman v. Dulles (USDC D.C.), 129 Fed. Supp. 428, __ U.S. 
App. D.C. __, 185 U.S. Ct. of Cls. 647, and Feldman v. Herter, USS. 
App. D.C. __, decided February 26, 1960. Judge Holtzoff in making a 
finding in the instant case reaffirmed his decision in the Casman case 
and stated the Veterans' Preference Act applied in the Foreign Service 
(J.A. 65). If this Court accepts Appellee's part of the brief which argues 
that the Veterans' Preference Act does apply to the Foreign Service, 
the foregoing would then support Appellant's case. 


The Appellee has offered to compare the position held by Appellant 
with the United States Information Agency with that of a member of the 
Armed Forces or the Diplomatic Corps. In this respect the Appellant 
does not go far enough. The Armed Forces is composed of military and 
civilian personnel. The State Department has both foreign service and 
domestic service personnel. The United States Information Agency 
does not have any Foreign Service personnel except those that are 


necessary to be temporarily used by the State Department in support of 
a foreign assignment. According to the Civil Service Commission,as a 
general proposition the positions in the Departmental service of the 
United States Information Agency in Washington, D. C. are in the com- 
petitive Civil Service, and the Veteran's Preference Act is applicable to 
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these positions. (J.A. 55) The Commission goes on to say the USIA 

has authority to appoint personnel under the Foreign Service Act for 
service overseas only. It is the Commission's position that this author- 
ity is limited to foreign posts. USIA does not have the authority the 
Secretary of State has, under Section 571 (22 U.S.C.A. 961) of the Foreign 
Service Act. Appellant at the time of his removal was occupying a de- 
partmental position within the USIA which was covered by Section 14 of 
the Veterans' Preference Act (J.A. 55-59). A comparison of the Foreign 
Service Act and Reorganization Plan No. 8 will unequivocally show that 
the missions of the Secretary of State and the Director of USIA are not 
similar. The United States Information Agency does not have a diplo- 
matic mission which is shown by Executive Order 10477 (5 U.S.C. 133z). 
(See Appellee’s Exhibit - Legislation on Foreign Relations) The mission 
of the United States Information Agency is to disseminate educational in- 
formation in foreign countries. The Foreign Service, as part of the 
diplomatic corps of the State Department, is the business office for the 
United States Government to negotiate relations with foreign governments. 
The U.S. Information Agency is a business office whose primary mission 
is to sell the American way of living directly to people of the foreign 
country concerned. Contrary to representations made by Appellee, the 
Director of USIA is not confronted with problems requiring diplomatic 
delicacy. Any international crisis faced by USIA would more or less 

be allocated to the shortage of reading material for distribution. Appel- 
lee cites the case of Worthy v. Herter. This case has no bearing on 

the subject matter before this Court because the issue there was whe- 
ther or not the Executive Department could limit the use of a passport 
for travel by American citizens to Red China. The case of Chicago and 


Southern Airlines v. Workman S.S. Corp. likewise has no bearing on 


the case before us and merits no reply. The case of Hammond v. Hall, 
also suggested by Appellee, does not lend support to Appellee's case 
for the reason that'this involved a matter of internal discipline within 
the State Department and the courts wisely arrived at the conclusion 
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that the State Department is the best appraiser of the fitness of a candi- 
date for the foreign service. 


The Appellant in the case before us was hired by the United States 
Information Agency. If we are to assume that all members of the United 
States Information Agency are interchangeable with the jobs held by em- 
ployees of the State Department, we then may assume that all employees 
concerned are within the Foreign Service. The Appellant's argument 
would then be valid. This is not the situation. The Appellant was hired 
by the United States Information Agency and loaned to the State Depart- 
ment for a particular duty. While he was on that duty he was under the 
control and direction of the senior member of the Foreign Service at 
that post. When the Appellant was returned to the United States he was 
sent directly to the United States Information Agency and his tour as a 
temporary Foreign Service Officer had ended. This temporary assign- 
ment, according to the Civil Service Commission, could not be utilized 
to deprive Appellant of his rights under the Veterans' Preference Act 
(J.A. 55). 
B. Reply to Assertion by Appellee that Foreign Service 

Is Not Subjected to the Civil Service Commission 

Appellant does not contend that the Foreign Service is subjected to 
the Civil Service Commission. The answer is elementary and compar- 
able to saying that military personnel are subjected to the Civil Service 
Commission. It would be better to say, whether or not the rules of the 


Civil Service Commission apply in certain instances to personnel tem- 


| 
porarily assigned to the Foreign Service. In this instanice the Civil 


Service Commission found that the Veterans' Preference Act applied to 
Appellant's position and wrote a memorandum which is filed with this 
appeal (J.A. 45-59). The Civil Service Commission relied on Casman 
v. Dulles, U.S.D.C., 129 F. Supp. 428, and Casman v. Dulles, 135 U.S. 
Ct. of Cls. 647. The case of Herter v. Feldman, _ U.S! App D.C. band 
The respective courts in these cases involving Casman or Feldman 
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ruled that the former Army employees were entitled to equal jobs in the 
Foreign Service of the State Department. 


The Civil Service Commission contends that irrespective of Appel- 
lant's designation as a Foreign Service Staff Officer, Section 14 of the 
Veteran's Preference Act applied to him by virtue of his assignment to 
the Agency’s office in Washington, D. C. 


The Civil Service filed with the lower court a memorandum of the 
General Counsel of the United States Civil Service Commission in sup- 
port of the Commission's finding and recommendation on the Appeal of 
Appellant. This memorandum is found under Joint Appendix 45 through 
59. The Commission prepared the brief on two ancillary questions 
(J.A. 51): 

1. Does Section 14 of the Veterans' Preference Act apply 

to Foreign Service Staff Officers ? 


Notwithstanding the answer to the first question, did Sec- 
tion 14 of the Veterans’ Preference Act apply to the plain- 
tiff by virtue of his assignment in Washington? 


The Commission concluded that, as a general proposition, positions in 
the Departmental service of the U.S. Information Agency in Washington, 
D.C. are in the competitive Civil Service. The Veterans' Preference 
Act is applicable to these positions (J.A. 55). The USIA has authority to 
appoint personnel under the Foreign Service Act for service overseas. 
It is the Commission's position that the authority is limited to employ- 
ment overseas; that USIA does not have the authority that the Secretary 
of State has under Section 571 of Foreign Service Act to reassign For- 
eign Service personnel to positions in Washington, D.C., and since Ap- 


pellant at time of removal was occupying a departmental position he was 


covered by Section 14 of the Veterans' Preference Act. See reasoning 
at J.A. 56, et seq. According to the Commission's memorandum, at 
the time of Appellant's reassignment to Washington there was no law 
that authorized USIA to use Section 571 of the Foreign Service Act 
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(22 USCA 960). Reorganization Plan No. 8 did not authorize it, Executive 
Order No. 10477 did not authorize it. The Commission) contended that in 
reassigning Appellant to Washington, the action must be construed as a 
de facto appointment to which the Veterans' Preference Act applies. Any 
other conclusion would be contrary to the intent of Congress as expressed 
in Section 1007 of the U.S. Informational and Educational Exchange Act of 
1948, 22 U.S.C. 1438, which reads, ''No provision of this Act shall be con- 
strued to modify or to repeal the provisions of the Veterans' Preference 
Act of 1944." In answering the above questions, the Commission con- 
cluded: 
1. ''The Veterans' Preference Act of 1944, as amended, is 
applicable to Foreign Service Staff officers. | This issue 
has been settled by the decision of this Court in Casman 


v. Dulles, 128 F. Supp. 428; Casman v. United States, 
C. Cls. No. 436-55, decided July 16, 1958." 


2. "United States Information Agency has authority to em- 
ploy Foreign Service personnel for service overseas 
only. The attempt to reassign plaintiff to Washington, 
D. C., under authority of section 571 of the Foreign Ser- 
vice Act must be considered as an appointment to a po- 
sition in the department service to which the! Veterans’ 
Preference Act applied." 


3. In either event, the Civil Service Commission had jur- 
isdiction to accept and adjudicate plaintiff's appeal 
under section 14 of the Veterans’ Preference} Act. 


. Reply to Assertion by Appellee that the Foreign | 
Service is Not Subjected to the Veterans' Préference 
Act of 1944 


This argument is subject to a ruling by this Court that this issue 
is properly before the Court of Appeals. 


This assertion by Appellee is similar to the assertion preceding, 
in paragraph B, above. For the purpose of this appeal, |the Civil Ser- 


vice Commission is synonymous with the Veterans' Preference Act, 
since the Commission is the Administrator of the Veterans’ Preference 
Act. The argument presented by Appellee suggests that Appellant 

| 
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should have assumed he was discharged under Section 12 and proceeded 


under that section! Reference is made to J.A. 24, which was the analysis 


and findings of the Civil Service Commission in favor of the Appellant. 
As part of the finding, the Commission concluded: 
"The Agency did not denominate the Appellant's separa- 

tion as a reduction in force situation nor did it establish a 

factual situation that would require the application of reduc- 

tion in force procedure. Therefore, Section 14 of the Veter- 

ans' Preference Act is the section applicable to the Appel- 

lant’s case.” (J.A. 25) 
In the light of the foregoing administrative findings, based on the letter 
of separation by Appellee, how then can the Appellee assert that Appel- 
lant should have proceeded under Section 12? It is not denied that Ap- 
pellant may have additional rights under Section 12. In finding in favor 
of the Appellant, the Civil Service Commission said, "As stated in the 
Federal Personnel Manual, page $1-28, whenever the Commission 
finds upon proper appeal that the agency has not complied with the pro- 
cedural requirements of the law, it will recommend that the employee 
concerned be restored to his position. In arriving at this finding and 
recommendation, the Commission will not ordinarily look beyond the 
official notices of proposed action and adverse decision, but will, with- 
out further inquiry into the merits of the personnel action, make a 
favorable finding for the employee on the ground that the adverse action 
was improper. For this reason, the merits of the personnel action in 
Dr. Born's case have not been considered or discussed in this analysis." 
(J.A. 25) 


Appellant does not contend the Veterans' Preference Act of 1944 
superseded the Foreign Service law. It is pointed out that the Veterans’ 
Preference Act was passed in 1944. The Foreign Service Act was 
passed in 1946. The Foreign Service Act classified the function of the 
Foreign Service, whereas the Veterans' Preference Act classifies de- 
serving veterans. The Foreign Service Act and the Veterans' Prefer- 
ence Act are compatible and applicable to their specific spheres. The 
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purpose of the Foreign Service Act was to develop a diplomatic corps. 
According to Reorganization Plan No. 8, United States Information Agency 
is not a diplomatic corps. The Veterans' Preference Act is a law to im- 
prove the standards of any employee of the Government who has honorably 
served in the Armed Forces of the United States. If the Veterans' Prefer- 
ence Act was not to apply to either the Foreign Servicejor United States 
Information Agency, the Congress would have deleted the application of the 
Veterans’ Preference Act in writing the Foreign Service Act and Reorgan- 


ization Plan No. 8. The framers of the Foreign Service Act deleted some 


63 laws that formerly related to the Foreign Service; the Veterans’ Pre- 
ference Act was not mentioned or excluded. The Veterans' Preference 
Act embodied Section 20 which again identified certain positions to be ex- 
cluded from the Veterans’ Preference Act. Congress must be presumed 
to have known of former legislation and to have passed new laws in view 
of provisions of legislation already enacted. These statutes must then be 
considered together and effect given in all argument. St. Louis I.N.&S.R. 
Co. v. U.S., 251 U.S. 198. The following sequence of dates shows that 
Congress had notice of all the Acts concerned in this appeal. 


Veterans' Preference Act was passed in 1944. 
Foreign Service Act was passed in 1946. 


The United States Information Exchange Act, which in- 
cluded the application of the Veterans' Preference Act, was 
passed in 1948. 


The Reorganization Plan No. 8, which gave birth to the 
United States Information Agency, and which included the 
Veterans' Preference Act, was passed in 1953. 


a 


REPLY TO ASSERTION THAT REORGANIZATION PLAN 

NO. 8 DID NOT SUBJECT APPELLEE TO THE VETERANS' 
PREFERENCE ACT REGARDING APPELLANT'S APPOINT- 
MENT 


Appellant argues that Reorganization Plan No. 8, effective August 1, 
1953, 18 F.R. 4542, 62 Stat. 642 (5 U.S.C. 1332 - 15, Supp. V) carried the 
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application of the Veterans' Preference Act of 1944 into the U.S. Informa- 
tion Agency (Br. 26). The Appellee seeks to negate the application of the 
Veterans' Preference Act as spelled out in 22 U.S.C. 1431, et seq., by say- 
ing that Appeliant was hired under a law other than the Act which gave rise 
to U.S. Information Agency. 


Reorganization Plan No. 8 gave rise to the U.S. Information Agency. 
All Appellant's employment negotiations were conducted with the Personnel 
Officer of the U.S. Information Agency. All his records and training was 
conducted under the U.S. Information Agency. His discharge was by the 
Personnel Office of the U.S. Information Agency. The U.S. Information 
Agency deducted civil service retirement benefits and allotted the deduc- 
tions to the Civil Service Retirement fund, and Appellant was granted 5 
points for veteran's preference. This is shown by Appellant's exhibits 2a, 
2b, 2c, 2d. 


Appellee argues that the United States Information and Educational 
Exchange Act of 1948 (22 U.S.C. 1431 et seq) does not aid Appellant be- 
cause he was not employed under it. The Appellee's conclusion lacks 
merit because 22 U.S.C. 1438 was intended to apply to the operation of the 
U.S. Information Agency and reads, "No provision of this act shall be con- 


strued to modify or repeal the provisions of the Veterans' Preference Act 
of 1944.” 


In the case before this Court, Appellant was hired by the Appellee 
(by the U. S. Information Agency). His records were maintained by Ap- 
pellee throughout his employment, and he was discharged by Appellee. 


The method used by Appellee in hiring Appellant, together with the 
credit for veteran's preference, civil service retirement and investiga- 
tion by the Civil Service or the Agency, shows that Appellant was in every 
sense of the word one of those veterans contemplated by Reorganization 
Plan No. 8 to be protected by the Veterans' Preference Act. 


Appellee concedes the Agency's mission is not the same as that of 
the State Department. Appellee's brief on page 24 states, ''The objectives 
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of the Exchange Act of 1948 are twofold. One is to disseminate abroad in- 
formation about the United States. The second is the establishment of an 
education exchange service whereby persons’ knowledge and skills are inter- 
changed."" It appears that neither of these two functions|could be classified 
as being of a diplomatic nature. 


Assuming, arguendo, that the United States Information Agency is an 
employment agency for the State Department and the authority of the Secre- 
tary of State is granted to the Director of U.S.1.A., this would then mean 
that in appointment, reassignment and separation of Appellant, the United 
States Information Agency would be bound by Section 1021 of the Foreign 
Service Act (22 U.S.C. 1021), which authorizes the manner in which staff 
officers and employees shall be separated. (See Service v. Dulles, 354 
U.S. 363.) 


The Appellant was never considered as a Foreign Service Officer 


and was loaned by the United States Information Agency to the State Depart- 
ment on the same basis as a military officer is loaned to an embassy or 
the Department of Commerce loans a commercial expert to the embassy. 
These designees would properly be temporarily under the direction of the 
Ambassador. The hiring, promotion and discharge would be under the 
authority of the military department or the Commerce Department. 


If Appellant was in fact in the Foreign Service, did Appellee apply 
the rights and privileges in employment and in discharge authorized by 
Congress? The personnel office of the United States Information Agency 
was the Board that selected and discharged Appellant. A Foreign Service 
Board did not act upon Appellant's personal action for the reason that no 
one ever believed he was in the foreign service. If he was in the Foreign 
Service, then his rights were violated. Service v. Dulles, 354 U.S. 363, 
Appellant's Brief 27, and Watkins v. United States, U.S. Ct. Cls., 165 Fed. 
Supp. 755, 355 U.S. 14. In the absence of any showing to the contrary, 
and supported by the actual occurrences, Appellant was hired as an em- 
ployee of the United States Information Agency and was discharged by 


16 


the United States Information Agency. Appellant was covered under the 
provisions of Reorganization Plan No. 8 which included the application of 
the Veterans' Preference Act. 


The Appellee's exhibit, identified as ''Legislation on Foreign Affairs," 


further supports the Appellant's case. Beginning on page 137 is the United 
States Information and Educational Act of 1948. This Act shows, if Appel- 
lant was hired by the United States Information Agency and was assigned 


and utilized in Manila by the State Department or in the Foreign Service, 
appellant remained an employee of the United States Information Agency, 
was covered and retained veterans’ preference, and was subject to the 
regulations of the Civil Service Commission. The following extracts of 
the Act support the fact that Appellant was a preference eligible in the 
United States Information Agency: 


Sec. 302.: Any citizen of the United States, while assigned 
for service under authority of this Act, shall be considered,for 
the purpose of preserving his rights, allowances and privileges 
as such, an officer or employee of the government of the United 
States and of the Government Agency from which assigned, and 
he shall continue to receive compensation from that agency. He 
may also receive under such regulations as the President may 
prescribe representation allowances similar to those allowed 
under Section 901(3) of the Foreign Service Act of 1946... 
(Emphasis supplied) 


Sec. 401. The Secretary is authorized in carrying on 
any activity under the authority of this act to utilize, with 
the approvallof the President, the services, facilities and 
personnel of the other government agencies . . .[In this case 
the Secretary utilized the services of a veteran employed by 
the U.S. Information Agency.] 


Sec. 1001. No citizen or resident of the United States 
. . . may be employed or assigned to duties by the govern- 
ment under this Act until such individual has been investi- 


ted by the Civil Service Commission. . . (Emphasis 
supplied) 


Sec. 1007. No provisions of this Act shall be construed 
to modify or'to repeal the provisions of the Veterans' Pre- 
ference Act of 1944. 


Congressman Rees, then Chairman of the Civil Service and Post 
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| 
Office Committee, on June 24, 1947, in a hearing on the United States 


Information and Educational Act, expressed concern and emphasized 

and clarified the intention to have the proposed bill continue protection 

to veterans, and Section 1007 was included to insure the japplication of 
| 


the Veterans' Preference Act. 


Ul 


REPLY TO ASSERTION THAT APPELLANT DOES NOT 
QUALIFY AS AN EMPLOYEE TO WHOM nS) PREFER 


SHALL BE GIVEN UNDER THE VETERANS' PREFE 
ENCE ACT 


Under paragraph I-c above, Appellee contends that Appellant 
should have proceeded under Section 12 of the Veterans‘) Preference 
Act. Now Appellee argues that Appellant does not qualify as an employee 
to whom preference shall be given under the Veterans' Preference Act. 


The above argument by Appellee can best be refuted by Section 2 
of the Veterans’ Preference Act which authorizes the Civil Service Com- 
mission to promulgate rules and regulations for the administration and 
enforcement of the provisions of this Act (5 U.S.C. 860).| (Appellant's 
Brief, p. 5) Based on the foregoing authority, the Civil Service Commis- 
sion has found that Appellant was included in Section 2 of the Veterans' 
Preference Act of 1944. It is presumed that the Civil Service Commis- 
sion at this time would have experience in determining the employees 
to be covered by the Veterans' Preference Act. Section /|2 is broad 
enough to encompass any position within the Federal Government not 
clearly excluded by law. Later Congress added Section 19 to the Veter- 
ans' Preference Act, which granted to the Civil Service Commission 
authority to make appropriate rules and regulations to enforce the pro- 
vision of the Act, which further provided that any recommendation by 
the Civil Service Commission shall be complied with by such agency. 
The mandatory provision previously enunciated has been and was again 
enforced in the case of Goodwin v. U.S., 127 U.S. Ct. Clg. 417. This 
was a case involving Section 14 of the Veterans' Preference Act and in 


which the Court ruled that: 


"Section 14 provides that no preference eligible shall 

inter alia be reduced in rank or compensation unless cer- 

tain conditions are fulfilled; that from any adverse decision 

he shall have the right to appeal to the Civil Service Com- 

mission; that the Commission shall submit the findings and 

recommendation to the proper administrative officer in the 

agency which demoted the veteran; and it shall be manda- 

tory for such administrative officer to take such corrective 

action as the Commission finally recommends ..." 

...Since the statute provides that the Commission's 
recommendation shall be mandatory upon the employing 

agency, the recommendation shall be mandatory upon the 

employing agency.” 

In the administrative proceedings before the Civil Service Com- 
mission, the Appellee contended, among other things, that Appellant had 
no rights under the Civil Service Regulations, since the Appellant's ap- 
pointment in the Foreign Service was an excepted appointment. In order- 
ing the reinstatement of Appellant, the Civil Service Commission stated 
that the Veterans’ Preference Act and the Regulations of the Commission 
made pursuant thereto apply to both positions in the excepted and com- 
petitive service, and further held that the action applied specifically to 
positions in the Foreign Service in the same class as that of Appellant. 
(J.A. 25) Based on Section 11 of the Veterans' Preference Act, the Com- 
mission in its Regulations, Part 22, had ruled that the Veterans’ Prefer- 
ence Act shall apply to any employee who has completed one year's con- 
tinuous employment in a position outside of the competitive service 


(J.A. 25). 


According to the Civil Service Commission, the Appellant served 
the probational one-year period which gave him protective rights under 
the Veterans’ Preference Act. Title 5 of the Code of Federal Regula- 
tions 1949 further goes on to say that Part 22 covers all employees in 
the service of any establishment, agency, bureaus created by Acts of 


Congress (Appellant's Brief, p. 13). 


Appellee failed to respond to Appellant's contention that if Appel- 
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lant's employment was under the Foreign Service Act, then he would be 
required to be hired under Section 531, assigned under Section 571, and 
discharged under Section 651 of the Foreign Service Act, Appellant's 
employment or discharge followed an arbitrary course set by a person- 
nel officer in the United States Information Agency without regard to the 
established laws and regulations of the United States Government (Ap- 
pellee's Exhibit, Legislation on Foreign Relations). 


IV 


REPLY TO APPELLEE'S CONTENTION THAT eens 
LANT HAS FAILED TO EXHAUST OR USE HIS ADMIN- 
ISTRATIVE REMEDY 


Appellant contends that the Civil Service Commission determined 
that Appellee failed to separate Appellant in accordance with Section 14 
of the Veterans' Preference Act (Appellant's Br. 5 and 6). 


The Civil Service Commission proceeded under Section 14 because 
the Appellee had violated the mandatory requirements of|Section 14, 
which requires two distinct actions, one a notice of proposed adverse 
action, and secondly, a notice of adverse decision. See Stringer v.US., 
117 Ct. Cls. 30, 90 F.Supp. 375 (J.A. 18). The Act itself in part reads: 
". . . shall have at least thirty days advance notice stating 
any and all reasons specifically and in detail . . . ‘shall be 
allowed a reasonable time for answering . . . shall have 
right of appeal to the Civil Service Commission." 
In the instant case Appellant was given thirty days notice] of proposed 
adverse action, only. The Appellee denied the other mandatory require- 
ments owed to Appellant. The Commission in finding for] the Appellant 
said: 
". . . As stated in Federal Personnel Manual Page $1-28 
whenever the Commission finds upon proper appeal that 
the agency has not complied with the procedural require- 
ment of the law, it will recommend that the employee con- 


cerned be restored to his position. In arriving at this find- 
ing and recommendation the Commission will not ordinarily 
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look beyond the official notices of proposed action and 

adverse decision, but will without further inquiry into 

the merits of the personnel action, make a favorable 

finding for the employee on the ground the adverse ac- 

tion was improper. For this reason,the merits of the 

personnel action in Dr. Born's case have not been con- 

sidered or discussed in this analysis." (J.A. 25) 

The foregoing appears to indicate that Appellant had several rights 
violated and that in turn the Commission would entertain violation under 


other sections of the Veterans' Preference Act. 


The Civil Service Commission found that the language used by 
Appellee in discharging Appellant was not sufficient to denominate the 
action as a reduction in force. Therefore, the mandatory requirement 
of reduction in force under Section 12 is not applicable. If Appellee had 
clearly stated that Appellant was being separated under a reduction in 
force, it was the duty of Appellee to make the grounds for discharge suf- 
ficiently clear for the Appellant and the Civil Service Commission to 
understand. As a further act of good faith, it was the duty of the Appellee 
to provide Appellant with a register to show whether or not his tenure 
of office warranted a "bump". Contrary to Appellee's contention, Appel- 
lant did not wait until commencement of judicial action before asserting 
any bumping rights. After the Appellee appealed from a finding of the 
Appeals Examining Office of the Civil Service, both Appellant and Appel- 
lee submitted administrative briefs to the Board of Appeals and Review, 
the Appellant in his administrative brief filed with the Civil 
Service Commission relied on the Veterans' Preference Act of 1944, as 
amended, and particularly Sections 12,14. For reasons stated above, the 


Civil Service Commission proceeded under Section 14. (A copy of this 


brief was given to Appellee.) 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judgment of the 


District Court in granting Appellee's cross motion be reversed and a 
judgment be granted for Appellant ordering Appellee to reinstate Appel- 
lant to his position in accordance with the findings of the) U.S. Civil Ser- 


vice Commission. 


SAMUEL C. BORZILLERI 
1025 Connecticut Ave., N.W. 
Washington, D. C. 


Attorney for Alppellant 


The American Legion has respectfully requested that this Court 
take official notice that the Legion intended to file a brief amicus curiae 


in support of Appellant's case, but was not able to conform to the time 


stated in rule 18J of this Court. 


Samuel C. Borzilleri 
Attorney for Appellant 
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QUESTIONS PRESENTED 


In the opinion of the appellee the following questions are 
presented: 

1. Did the Congress, in enacting the Veterans’ Preference 
Act of 1944, granting certain preference rights to veterans 
employed in the civil service, intend that the coverage of that 
Act should extend to personnel employed in the foreign service, 
when the foreign service under its previous enabling legislation 
was clearly intended to be independent of the civil service and 
its veterans’ preference? 

2. In enacting the Foreign Service Act of 1946, did not 
Congress again clearly recognize and implement the independ- 
ence of the foreign service from the application of civil service 
law, particularly the Veterans’ Preference Act of 1944? 


(Tt) 


Counterstatement of the Case. 
Statutes Involved 


I. The Foreign Service is not subjected to the authority of the 
Civil Service Commission or to the Veterans’ Preference 
Act of 1944. 
A. The Foreign Service 
B. The Foreign Service is not subjected to the Civil 
Service Commission 
C. The Foreign Service is not subjected to the Veterans’ 
Act of 1944 
II, Reorganization Plan No. 8 did not subject appellee to the 
Veterans’ Preference Act regarding appellant’s appointment. 
IIT. Appellant does not qualify as an employee to whom preference 
shall be given under the Veterans’ Preference Act of 1944-_- 
IV. Appellant has failed to exhaust or use his administrative 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15450 


Dr. Lester K. Born, APPELLANT 
v. 


Hon. Georce ALLEN, Director, 
Unitep States INFoRMATION AGENCY, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTEERESTATEMENT OF THE CASE 


This case comes before this Court by appeal from an order 
of the District Court filed December 18, 1959. That order 
in favor of defendant (appellee) was issued after a hearing 
on cross-motions for summary judgment. The issue was 
whether plaintiff (appellant) was entitled to reinstatement 
in a position as a Foreign Service Staff Officer. Appellant 
contended that under a ruling of the Civil Service Commis- 
sion, purporting to subject appellee to the Veterans’ Prefer- 
ence Act of 1944, he was entitled to reinstatement because 
of procedural faults relating to that Act, surrounding his sepa- 
ration. The Court found that, due to the limitation of plain- 
tiff’s (appellant’s) appointment as a Foreign Service Staff 
Officer to four years or need for his services whichever is less, 
he was not entitled to Veterans’ Preference (J.A. 84). 

The appellant was given a Foreign Service Staff appoint- 
ment with the United States Information Agency on Febru- 
ary 27, 1956 (J.A. 8), and assigned as a Cultural Affairs 


(1) 
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Officer to the Embassy in Manila. The appointment was 
designated as “limited to four years or the need for employee’s 
services whichever is less” (J.-A. 8). The appointment was 
also subject to a probationary period of two years from its 
effective date in accordance with rules adopted by the Direc- 
tor of U.S.I.A. (J.A. 8). Within a year appellant was trans- 
ferred from his initial duty assignment to the Agency in Wash- 
ington (J.A.9). He was then reassigned to French Language 
Training (J.A. 10). On June 30, 1957, appellant completed 
the language training (J.A. 21). Throughout his tenure of 
service the appellant’s appointment remained subject to the 
initial four year period or less and the two year probationary 
period (J.A. 9, 10, 21). (Explanation regarding limitation 
of appointment is contained on J.A. 84; and regarding 
probationary period on J.A. 71.) 

On August 5, 1957, the appellant received a letter (J.A. 11) 
from the Director of Personnel, United States Information 
Agency, stating: “the severe cut in the Agency’s appropriation 
for fiscal year 1958 will force us to abolish a large number of 
positions and reduce our American staff by some 300 individ- 
uals.” The letter also stated that an attempt was made to place 
the appellant in other areas without success. The letter went 
on to state: “It therefore becomes my unwelcome duty to in- 
form you that we shall have to terminate your probationary 
appointment and separate you from the roles of this Agency 
thirty days from the date on which you receive this letter.” 
The appellant was separated from his position on September 
5, 1957. The reason given was: “services no longer required” 
(J.A. 22). 

The appellant, on September 3, 1957, appealed to the Civil 
Service Commission from the proposed action of September 5 
(J.A. 24). The Commission initiated an investigation and by 
letter of September 26, 1957 (J.A. 23) to the appellant, trans- 
mitted a copy of the findings and recommendations of the Chief 
of the Appeals Examining Office of the Civil Service Commis- 
sion (J.A. 24-26). The Findings and Recommendations of the 
Commission stated in pertinent part: 
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We find the appellant was entitled to appeal his sep- 
aration under § 14 of the Veterans’ Preference Act of 
1944 (5 U.S.C. 863) as amended. 


* * * * * 


Section 14 of the Veterans’ Preference Act (5 U.S.C. 
863) and Part 22 of the regulations require that when- 
ever the removal of a preference eligible is proposed he 
shall be given at least thirty days advance written notice 
containing any and all reasons specifically and in detail 
for the proposed adverse action. In addition, it is re- 
quired that the preference eligible be allowed a reason- 
able time in which to reply both personally and in 
writing to the proposal. 

The agency in this case gave the appellant thirty days 
notice of his separation preceding its effective date, but 
no attempt was made to comply with the mandatory 
provisions of Section 14 of the Veterans’ Preference Act 
in effecting his removal. 

*** Tn arriving at this finding and recommendation, 
the Commission will not ordinarily look beyond the off- 
cial notices of proposed action and adverse decision, but 


will, without further inquiry into the merits of the per- 
sonnel action, make a favorable finding for the employee 
on the ground that the adverse action was improper. 
For this reason, the merits of the personnel action in 
(the appellant’s) case have not been considered or dis- 
cussed in this analysis. 


The recommendation was then made that the appellant be re- 
instated to his position retroactively effective to September 6, 
1957 (J.A. 26). 

The appellee appealed the finding and recommendation of 
the Commission’s Examining Office. By letter dated January 
8, 1959 (J.A. 27-29), the Chairman of the Board of Appeals 
and Review of the Civil Service Commission notified the ap- 
pellee that appellant’s removal was “fatally defective because 
of procedural faults” (J.A. 28). This finding by the Board of 
Appeals and Review was likewise predicated upon a determina- 
tion by them of procedural faults under § 14 of the Veterans’ 
Preference Act of 1944 (J.A. 28). On September 11, 1959, 
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the General Counsel of the Civil Service Commission filed in 
the District Court a Memorandum in Support of the Com- 
mission’s Findings and Recommendations regarding their hold- 
ing as to appellant’s rights under § 14 of the Veterans’ Pref- 
erence Act of 1944. 

Upon the appellee’s failure to comply with the recommenda- 
tion of the Civil Service Commission the appellant on Febru- 
ary 20, 1958, filed a complaint in the United States District 
Court for the District of Columbia seeking declaratory judg- 
ment and mandamus (J.A. 2-5). The complaint asserted that 
the appellant possessed certain rights under Sections 12 (5 
US.C. 861), 14 (5 U.S.C. 863) and 19 (5 U.S.C. 868) of the 
Veterans’ Preference Act of 1944 (J.A.3). In his appeal to the 
Civil Service Commission appellant did not specifically assert 
any other rights except those under Section 14, supra. Asser- 
tion under Sections 12 and 19, supra, were made for the first 
time in the complaint. See: Letter filed September 11, 1959, 
from appellant’s counsel to the Civil Service Commission 
marked in the Record by a tab “Ex. 2-A.” 

The appellant filed 2 motion for summary judgment on 
January 20, 1959 (J.A. 13). On September 11, 1959, the ap- 
pellee filed a cross motion for summary judgment (J.A. 32, 42, 
and 43). Points and authorities were duly submitted in sup- 
port of each motion (J.A. 14 an 43). The above matter was 
heard in oral argument on September 14 and 15, 1959. The 
Court in its order ruled that “there exists no genuine issue as to 
material fact and defendant is entitled to judgment as a matter 
of law * * *” (J.A.85). 


STATUTES INVOLVED 


Foreien Service Act of 1946 (22 U.S.C. 801 et seq.).* 

Unrrep States INFORMATION AND EDUCATIONAL EXCHANGE 
Act of 1948 (22 U.S.C. 1431 et seq.).* 

Executive Orper 10477, August 3, 1953, 18 F.R. 4550, 22 
US.C. 811a.* 


“For a convenient reference to these Acts and Executive Order 10477, 
cited in this and appellant’s brief, the appellee has caused to be filed with its 
brief copies of a Committee Print, 86th Congress, Ist Session, entitled 
“Legislation on Foreign Relations with explanatory notes—Committee on 
Foreign Relations, United States Senate—Committee on Foreign Affairs, 
U.S. House of Representatives, December 1959.” 
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Reorganization Plan No. 8 of 1953, effective August 1, 1955, 
18 F.R. 4542, 62 Stat. 642 (5 U.S.C. 1382-15 Supp. V) provides: 


REORGANIZATION PLAN NO. 8 OF 1953 


Effective Aug. 1, 1953, 18 F.R. 4542 , 67 Stat. 642, as 
amended June 28, 1955, ch. 189, § 12(c) (21), 69 Stat. 
183. 


* * * * * 
United States Information Agency 
§ 1. Establishment of Agency 


(a) There is hereby established a new agency which 
shall be known as the United States Information 
Agency, hereinafter referred to as the “Agency.” 


* * * * * 
§ 2. Transfer of Functions 


(a) Subject to subsection (c) of this section, there 
are hereby transferred to the Director (1) the functions 
vested in the Secretary of State by title V of the United 
States Information and Educational Exchange Act of 
1948, as amended [sections 1461 and 1462 of Title 22], 
and so much of fuctions with respect to the interchange 
of books and periodicals and aid to libraries and com- 
mounity centers under sections 202 and 203 of the said 
Act [sections 1447 and 1448 of Title 22] as is an integral 
part of information programs under that Act [sections 
1431-1479 of Title 22], together with so much of the 
functions vested in the Secretary of State by other pro- 
visions of the said Act [sections 1431-1479 of Title 22] 
as is incidental to or is necessary for the performance 
of the functions under Title V [sections 1461 and 1462 
of Title 22] and sections 202 and 203 [sections 1447 
and 1448 of Title 22] transferred by this section, and 
(2) functions of the Secretary of State with respect to 
information programs relating to Germany and Austria. 

(b) Exclusive of so much thereof as is an integral 
part of economic or technical assistance programs, with- 
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out regard to any inconsistent provision of Reorganiza- 
tion Plan Numbered 7 of 1953 [set out as a note under 
this section], and subject to subsection (c) of this sec- 
tion, functions with respect to foreign information pro- 
grams vested by the Mutual Security Act of 1951, as 
amended [section 1651 et seq. of Title 22], in the Direc- 
tor for Mutual Security provided for in section 501 of 
the said Act [section 1652 of Title 22] are hereby trans- 
ferred to the Director. 

(c) (1) The Secretary of State shall direct the policy 
and control the content of a program, for use abroad, 
on official United States positions, including interpreta- 
tions of current events, identified as official positions by 
an exclusive descriptive label. (2) The Secretary of 
State shall continue to provide to the Director on a cur- 
rent basis full guidance concerning the foreign policy of 
the United States. (3) Nothing herein shall affect the 
functions of the Secretary of State with respect to con- 
ducting negotiations with other governments. 

(d) To the extent the President deems it necessary 
in order to carry out the functions transferred by the 


foregoing provisions of this section, he may authorize 
the Director to exercise, in relation to the respective 
functions so transferred, any authority or part thereof 
available by law, including appropriation acts, to the 
Secretary of State, the Director for Mutual Security, 
or the Director of the Foreign Operations Administra- 
tion, in respect of the said transferred functions. 


§ 3. Performance of Transferred Functions 


(a) The Director may from time to time make such 
provisions as he shall deem appropriate authorizing the 
performance of any function of the Director by any 
other officer, or by any employee or organizational en- 
tity, of the Agency. 

(b) Representatives of the United States carrying out 
the functions transferred by section 2 hereof in each 
foreign country shall be subject to such procedures as 
the President may prescribe to assure coordination 
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among such representatives in each country under the 
leadership of the chief of the United States diplomatic 
mission. 

* * * * * 


VETERAN’S PREFERENCE ACT OF 1944 


Section 2 (5 U.S.C. 851) provides in pertinent part: 


Persons entitled to federal employment prefer- 
ences.—In certification for appointment, in appoint- 
ment, in reinstatement, in reemployment, and in 
retention in civilian positions in all establishments, 
agencies, bureaus, administrations, projects, and depart- 
ments of the Government, permanent or temporary, and 
in either (a) the classified civil service; (b) the unclassi- 
fied civil service; (c) any temporary or emergency estab- 
lishment, agency, bureau, administration, project, and 
department created by Acts of Congress or Presidential 
Executive order; and (d) the civil service of the District 
of Columbia, preference shall be given * * *. 


* * * * * 


Section 12 (5 U.S.C. 861) provides: 


Reduction in personnel: considerations affecting re- 
lease.—In any reduction in personnel in any civilian 
service of any Federal agency, competing employees 
shall be released in accordance with Civil Service Com- 
mission regulations which shall give due effect to tenure 
of employment, military preference, length of service, 
and efficiency ratings: Provided, That the length of time 
spent in active service in the armed forces of the United 
States of each such employee shall be credited in com- 
puting length of total service: Provided further, That 
preference employees whose efficiency ratings are “good” 
or better shall be retained in preference to all other com- 
peting employees and that preference employees whose 
efficiency ratings are below “good” shall be retained in 
preference to competing non-preference employees who 
have equal or lower efficiency ratings: And provided 
further, That when any or all of the functions of any 
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agency are transferred to, or when any agency is re- 
placed by, some other agency, or agencies, all preference 
employees in the function or functions transferred or 
in the agency which is replaced by some other agency 
shall first be transferred to the replacing agency, or 
agencies, for employment in positions for which they are 
qualified, before such agency, or agencies, shall appoint 
additional employees from any other source for such 
positions. 

* * ~~ * * 

Section 14 (5 U.S.C. 863) provides: 

Discharge, suspension, etc., only for cause; reason 
in writing; advance notice; personal appearance; find- 
ings and recommendations.—No permanent or indefi- 
nite preference eligible, who has completed a probation- 
ary or trial period employed in the civil service, or in any 
establishment, agency, bureau, administration, project, 
or department, hereinbefore referred to shall be dis- 
charged, suspended for more than thirty days, fur- 
loughed without pay, reduced in rank or compensation, 
or debarred for future appointment except for such 
cause as will promote the efficiency of the service and 
for reasons given in writing, and the person whose dis- 
charge, suspension for more than thirty days, furlough 
without pay, or reduction in rank or compensation is 
sought shall have at least thirty days’ advance written 
notice (except where there is reasonable cause to believe 
the employee to be guilty of a crime for which a sentence 
of imprisonment can be imposed), stating any and all 
reasons, specifically and in detail, for any such proposed 
action; such preference eligible shall be allowed a rea- 
sonable time for answering the same personally and in 
writing, and for furnishing affidavits in support of such 
answer, and shall have the right to appeal to the Civil 
Service Commission from an adverse decision of the ad- 
ministrative officer so acting, such appeal to be made in 
writing within a reasonable length of time after the date 
of receipt of notice of such adverse decision: Provided, 
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That such preference eligible shall have the right to 
make a personal appearance, or an appearance through a 
designated representative, in accordance with such rea- 
sonable rules and regulations as may be issued by the 
Civil Service Commission; after investigation and con- 
sideration of the evidence submitted, the Civil Service 
Commission shall submit its findings and reeommenda- 
tions to the proper administrative officer and shall send 
copies of the same to the appellant or to his designated 
representative, and it shall be mandatory for such ad- 
Ininistrative officer to take such corrective action as the 
Commission finally recommends: Provided further, 
That the Civil Service Commission may declare any 
such preference eligible who may have been dismissed 
or furloughed without pay to be eligible for the pro- 
visions of section 864 of this title. 


SUMMARY OF ARGUMENT 
I 


The Foreign Service performs unique and vital functions 


within the Executive Branch of our Government. So unique 
and important are these functions that our Government can 
ill afford to have the Service hampered by interference from 
other independent agencies within the Government, particu- 
larly where such agencies are not charged with the responsi- 
bility of conducting foreign affairs. 

The Congress throughout the history of the Foreign Service 
has provided for its existence independent of other administra- 
tive agencies, The intent of Congress to cemenv ‘his inde- 
pendence is amply reflected in the Foreign Service Act of 1946. 
Even where the administration of the Foreign Service was pre- 
viously subjected to Civil Service Laws or Rules and Regula- 
tions, (as guides to the Secretary of State), the Congress in 
the 1946 Act completely eliminated any reference to this 
authority. 

In enacting the Veterans’ Preference Act of 1944, Congress 
expanded certain benefits available to Veterans employed in 
the Civil Service. Congress had previously recognized the 
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need for an independent system for administration of the For- 
eign Service. It did not evince an intent to repeal that inde- 
pendent system in the 1944 enactment. To the contrary, 
Congress was not legislating in the field of foreign affairs when 
it passed the Veterans’ Preference Act of 1944. It did not in- 
clude Foreign Service personnel within the class of employees 
covered by that Act. ; 
I 

In creating the United States Information Agency, the Presi- 
dent and the Congress did not extend to Foreign Service per- 
sonnel appointed in the Agency any rights under the Veterans’ 
Preference Act. All that was done was to transfer to the 
Agency’s Director certain authority previously vested in the 
Secretary of State. 

Moreover, the functions performed by the United States 
Information Agency under the United States Information and 
Educational Exchange Act of 1948, in no way conferred Vet- 
erans’ Preference rights upon personnel of the Agency ap- 
pointed under the authority of the Foreign Service Act of 
1946. This “Exchange Act” of 1948, itself provided for tem- 
porary appointments (22 U.S.C. 1471). Veterans’ Preference 
rights were extended to these employees (22 U.S.C. 1438). 
Appellant, however, was not appointed under this Act. 


I 


In enacting the Veterans’ Preference Act of 1944, Congress 
failed to include within its protection, positions in the Foreign 
Service like that to which appellant was appointed. To be 
within the 1944 Act, the appellant’s appointment must have 
been in either the classified civil service or the unclassified 
civil service. It wasin neither. 

Moreover, the appellee validly imposed a two year proba- 
tionary period upon appellant’s limited appointment. The 
appellant accepted this employment agreement. When he 
was separated, appellant had not yet served his two year pro- 
bationary period. His separation was therefore pursuant to 
this agreement. 


ll 
IV 


Assuming, arguendo, that the Veterans’ Preference Act of 
1944 applies to the appellant’s appointment, he has none the 
less failed to exhaust or even use his administrative remedy. 
He proceeded at that level under Section 14 of the 1944 Act 
(5 U.S.C. 863). Likewise, the Civil Service Commission predi- 
cated its entire Findings and Recommendations on that sec- 
tion. Appellant, however, was separated because of a severe 
cut in the agency’s appropriation. Thus, appellant’s rights, 
if any, are “bumping” rights within Section 12 of the 1944 


Act (5 U.S.C. 861). 
ARGUMENT 


Under the Foreign Service Act of 1946 the Class of Foreign 
Service Staff Officers and Employees was created. It took 
the place of the old Administrative Fiscal & Clerical (A.F.C.) 
classification under the previous legislative framework. (H.R. 
2508, Pages 6 and 30, 79th Congress, 2d session.) 

The appellant’s appointment as a Staff Officer was with 
the United States Information Agency (U.S.I.A.). This inde- 
pendent agency was established by Reorganization Plan No. 
8, effective August 1, 1953, 18 F.R. 4542, 62 Stat. 642, 5 
U.S.C. 133z-15, Supp. V, and Excutive Order 10477 (August 
3, 1953, 18 F.R. 4540, 22 U.S.C. 81la). This Plan and Execu- 
tive Order transferred to the new Agency certain informational 
functions previously carried out by the Department of State 
together with necessary administrative authorities of the Sec- 
retary of State, including authorities under the Foreign Service 
Act of 1946. 

In order to determine the authority possessed by the appellee 
regarding administration of the Foreign Service, under 
US.L.A., it is necessary to discuss the authority possessed 
by the Secretary of State over the Foreign Service as it was 
previously constituted. See: The Foreign Service Act of 1946 
(22 U.S.C. 801 et seg.). It is under this Act that appellee 
derived his administrative authority through Reorganization 
Plan No. 8, supra, and Executive Order 10477, supra. Some 
functional duties and authority were transferred to appellee 
by Plan 8, supra, and Executive Order 10477, supra, under 
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the United States Information and Educational Exchange Act 
of 1948 (22 U.S.C. 1431 et seg.). Specific argument regarding 
this transfer of authority to appellee will be considered in 
Part II of this Argument. Part I, however, will be devoted 
to a three phase discussion directed to the independence of 
the Foreign Service as administered by the Secretary of State. 
The present authority of appellee is neither more nor less than 
that of the Secretary of State before the transfer. 


J 


The Foreign Service is not subjected to the authority of the 
Civil Service Commission or to the Veterans’ Preference 


Act of 1944 
A. The Foreign Service 


Appellant’s initial assertion is that his position is protected 
by the Veterans’ Preference Act of 1944 (Br. 17). This as- 
sertion necessarily includes his next three postulates: (1) that 
the appellee is required to reinstate appellant (Br. 19), (2) 
to comply with the findings of the Civil Service Commission 
(Br. 22), and (3) the appellee is required to comply with the 
Veterans’ Preference Act (Br. 24). If, as a matter of law, 


such is the case, the appellant is still not entitled to the relief 
he sought. This matter will be discussed in Arguments III 
and IV, infra. 

Turning first, however, to appellant’s initial premise (Br. 
17) it is submitted that the view of appellant and the Civil 
Service Commission are as untenable as if an attempt were 
made to apply them to the Armed Forces. Our Foreign Serv- 
ice as well as our military service has been and must remain an 
autonomous entity within the framework of our sovereign ex- 
istence. History and necessity unequivocally dictate this 
result. 

Since the birth of the Nation State, if not before, in the an- 
cient City-States of Hellene, the responsibility of waging in- 
tersovereign intercourse has remained a necessarily unique and 
vital function. Armed Forces “negotiate” or conduct hostile 
international intercourse in time of war. In time of peace the 
responsibility of such activities falls upon those in charge of 
the peaceful negotiation with other sovereign equals. 
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Of what use would the Armed Forces of a nation be if a 
separate agency of the government were able to dictate the 
promotion policy and placement policy of its officers and men, 
particularly where such independent agency does not have the 
direct responsibility for waging the war at hand. The same, 
it is submitted, can be said with regard to the administration 
of our foreign affairs in time of peace. 

It is the unique responsibility of the Secretary of State and 
the Director of U.S.I,A. to represent the interests of the United 
States abroad. These interests most often require a close per- 
sonal contact and relationship with the officials of foreign gov- 
ernments. Those officials and their governments are neither 
concerned with nor obligated to follow or be sympathetic to 
the rules governing the internal administration of our govern- 
ment. The responsibility of the Secretary of State and the 
Director of U.S.I.A. is more often than not coupled with prob- 
lems requiring extreme delicacy and finesse. Such responsi- 
bility is constantly shrouded with international crisis. “The 
capacity of incidents arising from the conduct of individuals 
{officials or otherwise] to ignite that conflagration is well 
proven.” Worthy v. Herter, — U.S. App. D.C. —, 270 F. 2d 
905 (1959). He and only he is in a position to intelligently 
choose his personnel and their place of assignment. The Sec- 
retary cannot therefore be forced to assign an individual to an 
Embassy or Consulate, or for that’ matter to retain the services 
of an individual, found peculiarly obnoxious to the authorities 
of a Foreign State, even though such view by the Foreign State 
be in our opinion erroneous. Cf. Chicago & Southern Air 
Lines v. Waterman 8.8. Corp., 333 U.S, 103, 111 (1950). Ap- 
pelle does not suggest that the appellant falls within this hy- 
pothesis, but if the Secretary of State is subjected at all to 
others in this regard, it isa complete subjection. 

It is consequently inconceivable that Congress should have 
attempted such a restriction upon the authority of those 
charged with the conduct of our Foreign Affairs when it 
adopted the Veterans Preference Act of 1944. To hold other- 
wise is repugnant to the very nature of the Foreign Service and 
its assigned functions. The United States Information 
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Agency, under its Director, the appellee, is an important ad- 
junct of foreign policy, which carries out its functions through 
our Embassys and Consulates abroad, and clearly falls within 
this unique framework. Particularly, is this true in the pres- 
ent cold war, where the struggle is for men’s minds and not 
their lives. 

In the case of Hammond v. Hall, 76 U.S. App. D.C. 301, 131 
F. 2d 23 (1942), cert. denied, 318 U.S. 777, this Court judicially 
acknowledged the place occupied by the Foreign Service in our 
government. In that case a Foreign Service Officer had been 
given an unsatisfactory efficiency rating. He complained to 
the District Court and in affirming that Court’s dismissal of the 
complaint, this Court noted that: 


The history of legislation affecting the Foreign Serv- 
ice reveals a definite purpose to provide security of 
tenure and to encourage career service on a substantial 
basis. But the history and tradition of the service also 
discloses the necessity for the highest possible standards 
of performance; * * *. [Footnote omitted.] 

Putting a promising young professional man upon 
probation, following unwise or indiscreet actions. may 
well become an essential part of the process of training. 
His capacity to take such discipline and come up smil- 
ing may be one of the most revealing evidences of his 
worth to the service. Recalcitrancy, insolence and an 
inclination to challenge the authority of those who are 
in charge of that process may be most revealing of his 
incapacity and lack of fitness for the service. The dis- 
covery and appraisal of those intangibles of intelligence, 
temperament and good judgment, which are so vital in 
carrying on our foreign relations, can best be accom- 
plished by informal procedures and informal contacts 
between the individual officer and the Division of 
Foreign Service Personnel. It is inconceivable that the 
morale of such an organization could be maintained on 
a proper basis if each young officer, in process of adjust- 
ment to a life which must of necessity be full of stresses 
and strains, could challenge the Division heads at each 
step of the process and require a public hearing, repre- 
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sentation by counsel and all the elaborate ritual of trial 
and judicial determination, whenever he and his su- 
perior officers disagreed as to the manner in which his 
work should be done * * *. 


See generally: Worthy v. Herter, supra, regarding the con- 
stitutional authority and duty of the Executive in the field of 
foreign affairs. In the last paragraph of the Worthy case, 
supra, Chief Judge Prettyman stated: 


To order the Secretary of State to do something, 
because we believe it would be better for our foreign 
relations than his plan, would be a gross usurpation 
of Executive powers. Judgment on what course of 
action will best promote our foreing relations has been 
entrusted to the President, not to the courts, journal- 
ists, scholars, or even “public opinion”. He makes his 
decision with the aid of the Department of State, a 
large organization with stations throughout the world. 
as well as on the basis of information received from 
all other parts of the Executive branch. We, if we had 
all this information, might reach a different decision. 
But the Constitution has wisely placed that burden 
in the hands of one who must justify his decisions 
before the electorate. 


It is submitted that the legislative enactments creating the 
Foreign Service are, and ought to be, subject to the same inter- 
pretations. Seealso: Chicago & Southern Air Lines v. Water- 
manS.8. Corp., supra. 


B. The Foreign Service is not subjected to the Civil Service Commission 


It is clear from the 1946 Act that Congress undertook “to 
codify into one chapter all provisions of law relating to the 
administration of the Foreign Service” 22 U.S.C. 801(g). 
Previous legislation covered most of the subject matter now 
dealt with in the 1946 Act. See: The Act of May 24. 1924, 
43 Stat. 104, as amended, and H.R. 2508, supra. 

Through the use of a parallel reference system, the Com- 
mittee on Foreign Affairs submitted H.R. 2508. This report 
contains a complete and comprchensive statement with regard 
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to the need for revision of the Foreign Service of the 
United States and of the intent of Congress with regard to 
the attainment of that objective. It contains parallel to the 
proposed legislation, the then existing law regarding the 
Foreign Service. Recourse to this report reveals a general 
legislative scheme making the Foreign Service of the United 
States an autonomous and independent organization with 
regard to its functions and internal administration. 

There were instances in the previous legislation where the 
administrative, fiscal and clerical personnel of the Foreign 
Service were governed by laws applicable to Civil Service 
personnel. See 22 U.S.C. 3 (1945), 22 U.S.C. 23(a) (1945). 
These requirements, pertaining to the application of Civil 
Service laws and regulations, were deleted in the 1946 Act. 
See: Sections 414 and 416 of the 1946 Act (22 U.S.C. 869 & 
870); and see: Pages 36, 37, 39 and 40 of. H.R. 2508. 

Throughout the entire Act of 1946 it is apparent that the 
legislative scheme places with the Secretary and his duly 
authorized subordinates the authority to administer the For- 
eign Service under that Act and such rules and regulations 
as he may prescribe. Particularly illustrative of this is the 
fact that the annual and sick leave benefits under Section 
933, et seq., of the 1946 Act (22 U.S.C. 1148 et seq.); the 
performance ratings under Section 611 of the Act (22 U.S.C. 
986); and the authority to discharge personnel within the 
classification of Staff Officers and Employees under Sections 
651 and 652 of the Act (22 U.S.C. 1021 and 1022), is vested 
within the Service itself. Moreover, all appointments under 
the Act were excluded from the control of the Civil Service 
Commission under the Classification Act of 1949, 5 U.S.C. 
1082. 

In H.R. 2508, 79th Cong., 2d Sess., the Committee on For- 
eign Affairs comprehensively reported the intent and desire 
of Congress and of the proponents of the Foreign Service Act 
of 1946. The aim of the bill is to “improve, strengthen and 
expand the foreign service so that it may be adequate to con- 
duct foreign relations in the post-war world” (page 1 of H.R. 
2508). The report went on to state: 
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The bill reflects an earnest reexamination by the 
Department of State of the place of a professional for- 
eign service in American foreign relations. It aspires to 
embody the best values selected from many judgments 
ranging from the one extreme, which postulates the 
progressive absorption of a separate service by the 
Civil Service, to the other, which adheres to the nar- 
rowest concept of “career” where participation or 
advice by other departments would be severely limited. 


Thus it is apparent that Congress recognized the alternative 
propositions of an independent foreign service or one controlled 
by the Civil Service Commission. Had it intended to place 
the Civil Service Commission over this previously independent 
organization, it would have specifically said so. 

Subsequent analysis of the then existing legislation and the 
proposed legislation (Foreign Service Act of 1946) will reveal 
an overall legislative scheme designed from its inception to 
make the foreign service an autonomous unit within the De- 
partment of State. References in previous legislation regarding 
the applicability of civil service laws were completely deleted 
in the new Act, thus evincing a legislative intent to remove 
from the administration of the foreign service any outside gov- 
ernmental influence. (See pages 36, 38, 39, 49, 50, 68, 69, 71, 
99, 179 of H.R. 2508.) The 1946 Act did, however, include 
many administrative provisions specifically designed for the for- 
eign service which are in parallel to but in no way controlled 
by civil service law. (See pages 49, 82, 90-99 of H.R. 2508.) 

Prior to 1946 the class of Foreign Service Staff did not exist 
in the Foreign Service. There existed at the earlier time a 
career class of Foreign Service Officers (pages 5, 33 and 34 of 
H.R. 2508 [22 U.S.C. §3(a) (1940)]). There also existed the 
class of Foreign Service Reserve Officers (pages 6, 36 and 37 
of H.R. 2508 [22 U.S.C. §3(c) (Supp. V, 1941-1946)]. A 
third class of Administrative, Fiscal and Clerical Personnel 
(A.F.C.) also existed (pages 6, 37, and 38 of H.R. 2508 [22 
US.C. 23(a) (Supp. V, 1941-1946)]). From this latter class 
Congress in 1946 created the second major arm of the service 
(page 30 of H.R. 2508). This was called the Foreign Service 
Staff. 
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In comparing the previous legislation with the 1946 Act, it 
is possible to see not only the general legislative scheme re- 
garding the foreign service in general but also the intent and 
purpose of Congress regarding the old A.F.C. classification and 
its new counterpart F.S.S. (Foreign Service Staff). The For- 
eign Service Staff was created by Section 401(4) of the new Act 
(22 U.S.C. 861) (page 28 of H.R. 2508). At page 30 of H.R. 
2508 it states: 

Paragraph 4 contemplates the constitution of a new 
group of officers and employees to be known as “Foreign 
Service Staff Officers and Employees” to which will be 
transferred American personnel formerly in the adminis- 
trative, fiscal, and clerical services, in the Auxiliary For- 
eign Service, and in the group of “miscellaneous em- 
ployees”. It will also include specialists and technicians 
whose work will be of long tenure as compared to those 
in the Reserve, or will generally be of a lesser order of 
responsibility. Generally speaking, the group of staff 
officers and employees corresponds to the CAF classi- 
fication in the civil service. 


From this two things are apparent. Foreign Service Staff was 
created as a parallel to civil service. Also, Foreign Service was 
not considered by Congress as a part of civil service. 

Particularly significant to this case is Section 531 of the 1946 
Act (22 U.S.C. 936). It is under this Section that appellant 
was appointed. 22 U.S.C. 936 provides: 


The Secretary shall appoint staff officers and em- 
ployees under such regulations as he may prescribe and, 
as soon as practicable, in accordance with the provisions 
of sections 886-888 of this title. (Sections 441-443 of 
the 1946 Act.) 


The predecessors of this section * (pages 69-71 of H.R. 2508), 
provided inter alia, for the administrative promotion of A.F.C. 
personnel “in accordance with the laws prescribing promotion 
of civil service personnel.” Previously 22 U.S.C. Sections 35 
and 56 (1940) provided for the appointment of Clerks and 


*22 U.S.C. §§23(a) (Supp. V, 1941-1946) ; 23(b) (1940) ; 23(c) (Supp. 
V, 1941-1946) ; 23(d) ; and (e) (1940) ; 35 and 56 (1940). 
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Consular Clerks “so far as practicable under civil-service rules 
and regulations”. See: Pages 69-71 of H.R. 2508. 

Thus it is apparent that before 1946 Congress provided some 
civil service control and guidance regarding personnel admin- 
istration in the predecessor classification to that which appel- 
lant was appointed. However, the Secretary of State was the 
administrator, not the Civil Service Commission. Such con- 
trol and guidance found no place in the Act of 1946. Congress 
clearly intended that staff officers and employees shall be ap- 
pointed under regulations provided by the Secretary of State.* 

Further indication of the Congressional intent regarding the 
new Foreign Service appears on Page 6 of H.R. 2508. There 
the report stated: 


Appointment of the staff branch (531) will depend 
primarily upon technical qualifications along the lines 
of the civil-service system rather than the system pre- 
vailing for Foreign Service officers. Promotion will be 
made upon a, basis similar to that employed in the civil 
service, which is to say it will depend more upon the 
acquisition of additional technical abilities than upon 


*The appellant asserts that appellee had no authority to appoint the ap- 
pellant for a period of four years or less and subject such appointment to a 
two year probationary period. As was observed above, the Secretary of 
State, under such regulations as he may prescribe, shall appoint staff offi- 
cers and employees. The only logical construction of this section dictates 
his complete authority regarding the appointment of appellant. Moreover, 
in declaring the objectives of this act Congress stated, inter alia, the objec- 
tive “to provide for the temporary appointment or assignment to the Foreign 
Service of representative and outstanding citizens of the United States 
possessing special skills and abilities”. See: Section 111(6) of the 1946 
Act (5 U.S.C. 801). 

The two year probationary period for Foreign Service Staff personnel 
prescribed by Foreign Service regulations is inconsistent with the one-year 
trial period prescribed by regulations issued by the Commission pursuant 
to the Veterans’ Preference Act. If the Veterans’ Preference Act applied 
to the Foreign Service, then a veteran who had served only one year could 
not be separated during the second year of probationary service except after 
compliance with the provisions of the Act. This certainly would be contrary 
to the Foreign Service Act in which Congress clearly intended that all per- 
sons selected for permanent appointment into the Service should have fully 
demonstrated their suitability to the Secretary of State. Compare: Ham- 
mond v. Hull, supra. 
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the factors governing the promotion of Foreign Service 

officers (641). 
From the foregoing it is submitted that the true intent of Con- 
gress regarding the 1946 Act was to make the administration 
of the Foreign Service completely independent of any other 
department or agency in the government. However, where 
desirable attributes of civil service laws existed Congress in- 
cluded them in the 1946 Act to be administered by the Secre- 
tary and not the Civil Service Commission. 

Other instances regarding the purpose of Congress to make 
the Foreign Service independent appear throughout the Act. 
Section 414 of the Act (22 U.S.C. § 869) deals with reserve offi- 
cers. Its predecessor (22 U.S.C. §3(c) (Supp. V, 1941-1946), 
allowed persons appointed in this class to preserve all benefits 
provided by civil service laws and regulations. Such provision 
found no place in the framework of the new Act (pages 36-37 
of H.R. 2508). The same may be said regarding Section 416 
of the 1946 Act (22 U.S.C. 870) and its predecessor, 22 U.S.C. 
§ 23(a) (Supp. V, 1941-1946) (page 39 of H.R. 2508); Sec- 
tion 441 of the 1946 Act (22 U.S.C. § 886), and its predecessor, 
22 U.S.C. §23(a) (Supp. V, 1941-1946) (page 49 of H.R. 
2508) ; Section 642 of the 1946 Act (22 U.S.C. § 1017) and its 
predecessor, 22 U.S.C. §23(a) (Supp. V, 1941-1946) (page 98 
of H.R. 2508). 

Further indication of the independence of the present For- 
eign service is found in Sections 637 and 638 of the 1946 Act 
(22 U.S.C. §§ 1007 and 1008). Under these sections separa- 
tion of Foreign Service Officers for unsatisfactory performance 
or misconduct or malfeasance is allowed after the granting of 
a hearing by the Board of Foreign Service. The same hearing 
is also allowed, under such regulations as the Secretary may 
prescribe, for the separation of staff officers and employees. 
Sections 651 and 652 of the 1946 Act (22 U.S.C. §§ 1021 and 
1022). (See pages 95-100, H-R. 2508.) Thus Congress in- 
tended that the Foreign Service should handle its own separa- 
tions independent of Section 14 of the Veterans’ Preference 
Act, or other authority of the Civil Service Commission. 

Should it nevertheless appear, in the face of these over- 
whelming considerations, that the internal administration of 
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Foreign Service personnel is in some way subject to the author- 
ity of the Civil Service Commission, Section 612 of the 1946 
Act (22 U.S.C. § 987) completely refutes the proposition. It 
conclusively evinces a Congressional intent to the contrary. 

Section 612, supra, provides that the correspondence and 
records of the Department relating to the officers and em- 
Ployees of the Service, including efficiency records, shall be 
confidential and subject to inspection only by certain named 
officers. Since the Civil Service Commission is not included 
among this group it would be a clear violation of the intent 
and purpose of Congress and the 1946 Act should the Secre- 
tary of State make available to the Commission any of its 
records. Hammond v. Hall, supra. 


C. The Foreign Service is not subjected to the Veterans’ Act of 1944 


Appellant asserts that his appointment is protected by the 
Veterans Preference Act of 1944, 5 U.S.C. 851, et seg. (Br. 
17). It is not so protected. As will be observed infra if the 
appellant has any rights under the Veterans’ Preference Act 
they fall within Section 12 thereof (5 U.S.C. 861) as “bump- 


ing” rights because the appellant was not discharged for cause 
but rather released for budgetary reasons. 

The history of “bumping” rights under federal employment 
goes back to the Act of August 15, 1876, Ch. 287, Sec. 2, 19 
Stat. 143, 169, 5 U.S.C. 27, and the Act of August 23, 1912, 
‘Ch. 350, Sec. 4, 37 Stat. 360, 413. Among other things the 
1912 Act provided: 

* * * In the event of reductions being made in the 
force in any of the executive departments no honorably 
discharged soldier or sailor whose record in said depart- 
ment is rated good shall be discharged or dropped or 
reduced in rank or salary. 

‘The Supreme Court in Hilton v. Sullivan, 334 U.S. 322 (1947), 
observed the crucial factor regarding the limited impact of 
this enactment upon other law. At pages 336 of 334 US., 
supra, that Court said: 

It is of interest that this legislative expression, like 
the one before us, was a proviso in a section, and that 
the section as a whole had to do with the manner in 
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which the Civil Service Commission should provide 
for efficiency ratings in relation to promotions, demo- 
tions and dismissals of civil service employees. [Em- 
phasis supplied.] 
It is submitted that the 1944 Act should therefore, be inter- 
preted in a manner sanctioned by the Supreme Court in 
Lichter v. United States, 334 U.S. 742 (1948), at page 785: 


[The words of the statute are] to be read in the light 
of the conditions to which they are to be applied. 
“They derive such meaningful content from the purpose 
of the Act, its factual background, and the statutory 
context in which they appear.” (Emphasis supplied.] 


Thus this Act of 1944 must be applied in light of the Civil 
Service Commission’s function regarding efficiency ratings of 
civil service employees. 

From the beginning of the Foreign Service, Congress pro- 
vided separately for the efficiency rating of Foreign Service 
Personnel. 22 U.S.C. $ 23(h) (1940) (page 82 of H.R. 2508). 
Such records are not available to the Civil Service Commis- 
sion (Section 612 of the 1946 Act, 22 U.S.C. 987). 

It would thus appear that Congress, in recognizing the 
unique duty and authority of the Executive in the conduct 
of foreign relations and in its desire to keep the Foreign Service 
independent, deliberately excluded from this independent effi- 
ciency rating system any reference to Veterans’ Preference or 
the Civil Service Commission. 

To say that the Veterans’ Preference Act of 1944, superseded 
previous Foreign Service law, would require this Court to hold 
that by implication the latter repealed the former. That is 
to say, all those provisions of former Foreign Service law re- 
lating to efficiency rating of personnel and their promotion 
and discharge, had to be repealed by implication, and by im- 
plication, the provisions of the 1944 Act substituted therefor.. 
Such a holding is not warranted because both bodies of law 
can be independently construed with meaning given to the 
language and intent of each. Such is possible when the 
Foreign Service is viewed, as Congress has always intended, to. 
be independent of civil service law. 
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In enacting the Veterans’ Preference Act of 1944, Congress 
was in no way legislating in the field of foreign affairs. That 
Act, by its very terms (Section 2, 5 U.S.C. 851) does not in- 
clude “positions” in the Foreign Service. See: Infra, Argu- 
ment ITI. 

Historically there has existed, then, two independent or 
parallel bodies of legislation. Their independence is predi- 
cated upon the unique Executive function in foreign relations. 
By the Foreign Service Act of 1946, Congress, in recognizing 
the growth of the Foreign Service, cemented its independence 
by giving the Secretary of State complete administrative au- 
thority within the framework of that Act. The previous ref- 
erences to the Civil Service laws or rules and regulations were 
deleted in the new Act and in its place a separate legislative 
framework for internal administration was created. This is 
the law which governs appellee’s authority in this case. 


II 


Reorganization Plan No. 8 did not subject appellee to the 
Veterans’ Preference Act regarding appellant’s appoint- 
ment 


Appellant argues that Reorganization Plan No. 8, effective 
August 1, 1953, 18 F.R. 4542, 62 Stat. 642 (5 U.S.C. 1332-15, 
Supp. V), carried the application of the Veterans’ Preference 
Act of 1944 into the United States Information Agency (Br. 
26). His predicate is that Plan No. 8 included a transfer of 
functions to U.S.I.A. under the United States Informational 
and Education Exchange Act of 1948 (22 U.S.C. 1431 et seq.). 
This Act does not aid appellant, because he was not employed 
under it. 

Reorganization Plan No. 8 was issued and tacitly approved 
by Congress on August 1, 1953. This plan established the 


7A perscn employed under this Act (Section 801, 22 U.S.C, 1471(5)), 
who is so transferred with those functions may well retain his pre- 
viously vested Veterans’ Preference rights. Feldman v. Herter, — U.S. 
App. D.c. —, —~ F. 24 ——, No. 15174, decided February 25, 1960, But 
here the appellant, unlike Feldman, has not been transferred. He was 
appointed directly to his position and is not within a peculiar group of 
transferees possessing Previously vested Veterans’ Preference rights, Feld- 
man v. Herter, supra. See footnote 6, infra, 
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United States Information Agency. It also transferred to the 
new agency the information activities previously conducted by 
the Secretary of State including functions under the Exchange 
Act of 1948, supra. In addition it authorized the President to 
transfer to the Director of the United States Information 
Agency any administrative authorities vested in the Secretary 
of State necessary to carry out the transferred information 
activities. By Executive Order 10477, supra, the President 
implemented Plan No. 8, supra. 

Thus, it is apparent from the legislative scheme subsequent 
to 1946 that the authorities of the Foreign Service Act were 
transferred to the United States Information Agency. Such 
transferred functions and authority could not have exceeded 
that available to the Secretary of State prior to the transfer. 
Nor could any other power or authority vested in any other 
department or agency of the government have been transferred 
by Plan No. 8 or under Executive Order 10477. 

The authority of the Director of the United States Informa- 
tion Agency regarding appointment, reassignment and separa- 
tion of appellant was derived only from the authority originally 
possessed by the Secretary of State under the Act of 1946. 
The provisions of the Exchange Act of 1948, supra, did 
not reach appellant. Indeed, he has made no effort to demon- 
strate how he is affected by that Act. He merely says that if 
appellee is bound by the Veterans’ Preference Act through the 
Exchange Act of 1948, supra, regarding some employees, he is 
bound thereunder regarding all employees. This has no logic. 

The objectives of the Exchange Act of 1948 are twofold. One 
is to disseminate abroad information about the United States. 
The second is the establishment of an educational exchange 
service whereby persons, knowledge and skills are interchanged, 
technical services rendered and developments in education, the 
arts and sciences are interchanged with foreign countries. See: 
Section 2 of the Act (22 U.S.C. 1481). 

In substance this Act gives the Secretary of State one of 
his many assigned functions. The structure and internal ad- 
ministration of the Foreign Service is provided for in the For- 
eign Service Act of 1946. 
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As appellant observes, however, (Br. 26), Section 1007 of 
the 1948 Act (22 U.S.C. 1438), provides: 


No provision of this Act shall be construed to modify 
or repeal the provisions of the Veteran’s Preference Act 
of 1944. 


At first blush it would appear that this provision in conjunc- 
tion with Plan No. 8, supra, requires appellee to adhere to the 
Veterans’ Preference Act of 1944. This is true, but only with 
regard to a limited number of employees, of which appellant 
is not included. 

As was observed the 1948 Act conferred particular functions 
or duties upon the Secretary of State in the area of interna- 
tional exchange. He executed these functions through the or- 
ganization created by the Foreign Service Act of 1946. In the 
1948 Act, however, Congress recognized a need for special 
personnel. Congress, therefore, included one internal admin- 
istrative provision in the 1948 Act. Section 801 of that Act 
(22 U.S.C. 1471), provides: 


In carrying out the purposes of this Act, the Secre- 
tary is authorized, in addition to and not in limitation of 


the authority otherwise vested in him—+* 


* * * * * 


(5) to employ, without regard to the civil service and 
classification laws, when such employment is provided 
for by the appropriation Act, (i) persons on a temporary 
basis. * * * [Emphasis supplied.] 

Since this is the only provision in that Act relating to the 
appointment of compensated personnel, Section 1007, supra, 
of necessity relates only to it. 

Had appellant’s appointment been “provided for by the 
appropriation Act” (Se: Section 801(5), supra); that is, had 
appellant been appointed under Section 801(5), supra, then 
he might possess rights under the Veterans’ Preference Act of 
1944. But appellant was appointed to a class of FSS-3 under 
the Foreign Service Act of 1946, and he retained this class 
throughout (J.A. 8, 9, 10, 21, 22). Therefore the Veterans’ 


“The Foreign Service Act of 1946, supra. [Footnote supplied.] 
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Preference Act of 1944 does not reach him through the United 
States Informational and Education Exchange Act of 1948. 


Il 


Appellant does not qualify as an employee to whom pref- 
erence shall be given under the Veterans’ Preference Act 
of 1944 


The Veterans’ Preference Act of 1944 does not apply to For- 
eign Service Staff appointments under either the Department 
of State or the U.S.I.A. Section 2 of the Veterans’ Preference 
Act of 1944 (5 U.S.C. § 851) limits its application. It pro- 
vides in pertinent part: 

In certification for appointment, in appointment, in 
reinstatement in reemployment, and in retention in ci- 
vilian positions, in all establishments, agencies, bureaus, 
administrations, projects, and departments of the Gov- 
ernment, permanent or temporary, and in either (a) 
the classified civil service; (b) the unclassified civil serv- 
ice; (c) any temporary or emergency establishment, 
agencies, bureau, administrations, project, and depart- 
ment created by Acts of Congress or Presidential Execu- 
tive order; and (d) the civil service of the District of 
Columbia, preference shall be given to * * * [Em- 
phasis supplied.] 

In order for any provisions of the Act to apply to appellant, 
it is clear that he must fall within one of the four categories 
enumerated in Section 851, supra. The latter two categories 
are obviously inapplicable to appellant. The issue is whether 
appellant received an appointment in either “the classified civil 
service”, or “the unclassified civil service.” He was in neither. 

He was not in the “classified civil service” because he does 
not possess competitive status in the competitive service, as 
required by law and appropriate Civil Service Commission 
Rules and Regulations. 5 U.S.C.A. §658 (pocket part) 
provides: 

The expression “classified civil service” as the same 
occurs in acts of Congress shall, unless otheriwse pro- 
vided, be construed to include all persons who have been. 
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or may be given a competitive status in the classified 
civil service, with or without competitive examination, 
by legislative enactment, or under the civil service rules 
promulgated by the President, or by Executive Orders 
covering groups of employees with their positions into 
the competitive classified service or authorizing the ap- 
pointment of individuals to positions within such service. 
No legislative enactment or Executive Order gives Foreign 
Service Staff Officers competitive status in the classified civil 
service. 

By virtue of Civil Service Rules and Regulations, the same 
basic definition is provided for this term. 5 C.F.R. § 01.3(a) 
(Civil Service Commission Rules) provides: 

“Competitive service” shall have the same meaning 
ag the words “classified service” or “classified (com- 
petitive) service”, or “classified civil service” as defined 
in existing statutes and executive orders. 

5 C.F.R. § 01.3(c) defines competitive status as follows: 


*“** A competitive status shall be acquired by 


career-conditional or career appointment through open 
competitive examination upon satisfactory completion 
of a probationary period, or may be granted by statute, 
executive order, or the Civil Service Rules without com- 


petitive examination * * *. 


Appellant did not receive a career-conditional or career ap- 
pointment, and as pointed out above, no statute conferred com- 
petitive status on positions like appellants. See: 5 U.S.C.A. 
§ 658, supra. 

5 CFR. § 1.102(f) (Civil Service Commission Regulations) 
is identical to § 01.3(a), supra, and then continues: 


* * * The competitive service shall include: (1) All 
civilian positions in the executive branch of the Gov- 
ernment, unless specifically excepted from the civil serv- 
ice laws by or pursuant to statute, or by the Commission 
under Section 06.1 of thischapter; * * *. 
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Positions like appellants are specifically excepted from the 
Civil Service Laws by the Classification Act of 1949. 5 U.S.C. 
§ 1082 provides: 
This chapter (except Title XII) shall not apply to— 
(2) the Foreign Service of the United States under 
the Department of State, for which the Salary rates are 
fixed by Chapter 14 of Title 22; * * * (The Foreign 
Service Act of 1946, 22 U.S.C. § 801 et seq.) 


Thus it is apparent that the appellant, by virtue of 5 U.S.C. 
§ 658 and the Civil Service Rules and Regulations, and 5 U.S.C. 
§ 1082, is not in the “classified civil service” and cannot claim 
as such rights under the Veterans’ Preference Act of 1944. 

It remains then to be ascertained whether appellant is in 
the “unclassified civil service.” According to the Regulations 
of the Civil Service Commission, there definition of that term 
excludes this possibility. 

As has been pointed out above, 5 C.F.R. § 1.102(f) defines 
“competitive service” as meaning “classified service”, or 
“classified civil service.” The antithesis of “competitive 


service” is defined in 5 C.F.R. § 1.102 (j) and (k). Subsection 
(j) of § 1.102, provides: 


“Excepted position” means a position in the “ex- 
cepted service.” 
Subsection (k) of § 1.102, provides: 


“Excepted service” means “unclassified service” 
“unclassified civil service”, or “positions outside the 
competitive civil service” as used in existing statutes 
and Executive orders. The excepted service shall in- 
clude all civilian positions in the executive branch of the 
Government which are specifically excepted from the 
requirements of the Civil Service Act or from the com- 
petitive service by or pursuant to statute or by the 
Commission under Section 06.1 of this chapter. [Em- 
phasis supplied.] 

See also: 5 C.F.R. § 01.4, Civil Service Rules. The question, 
therefore, is whether appellant’s position is one which is spe- 
cifically excepted from the requirements of the Civil Service: 
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Act or from the “competitive service” by or pursuant to 
statute.® 

The Civil Service Act is found in §§ 632, 633, 635, 637, 638, 
640, and 642 of Title 5, U.S.C., and § 42 of Title 40, U.S.C. 
Nowhere in any of those provisions is there a specific exception 
dealing with any office in the foreign service. 

The Foreign Service Act of 1946 and its predecessor legis- 
lation has provided for the appointment of Foreign Service Of- 
ficers, Foreign Service Reserve Officers and Foreign Service 
Staff Officers and employees. Such appointments are possible 
under an independent procedure of examination and classifi- 
tation. Nowhere in the Foreign Service Act of 1946 have 
these civilian positions been specifically excepted from the 
“competitive service”, or the “classified civil service.” To the 
contrary, Congress did not consider these positions to be civil 
service (classified or unclassified). See: Page 30 of H.R. 2508. 

It is therefore apparent that the appellant is neither in the 
“classified civil service” nor the “unclassified civil service” as 
those terms are used in existing legislation and in the Civil 
Service Commission’s own Rules and Regulations. Since ap- 
pellant’s appointment does not fall within these categories, the 
Veterans’ Preference Act of 1944 by its very terms cannot 
apply to appellant in the position he held. 

Appellant also contends that appellee failed to follow its own 
Tules and regulations in separating appellant (Br. 27-28). He 
cites Service v. Dulles, 354 U.S. 363 (1957). This argument 
assumes the authority of appellee to adopt regulations regard- 
ing appellant’s position and duties. See: Section 531 of the 
1946 Act (22 U.S.C. 936). Possessing this authority appellee 
could, as he indeed did, appoint appellant for a period of four 
years or less with a two year probationary period. This is 
what appellant accepted and this is what he got. His separa- 
tion was pursuant to that arrangement. This employment 
agreement was clearly contemplated by Congress in Section 
111 of the 1946 Act (22 U.S.C. 801(6)). Cf. Hammond v. 
Hull, supra, regarding the imposition of a training period. 

* The Civil Service Commission has not specifically excepted the position 


of foreign service staff officers from the competitive service under 5 C.F.R. 
§ 06.1. 
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IV 


Appellant has failed to exhaust or use his administrative 
remedy 


Assuming, arguendo, that the Veterans’ Preference Act of 
1944 applies to the appellee in this case, appellant has failed 
to properly proceed at the administrative level. Appellant 
contends that he was entitled to be separated in accordance 
with Section 14 of the Veterans’ Preference Act of 1944 (5 
U.S.C. § 863) (Br. 27). In his appeal to the Civil Service 
Commission, the appellant sought and received a ruling in his 
favor regarding the application of Section 14 of the Veterans’ 
Preference Act of 1944 (5 U.S.C. § 863) (J.A. 23 and 27). 

The proceeding at the administrative level was under the 
wrong Section. Section 14, supra, entitled “Discharge, Sus- 
pension, etc., only for cause; * * *” provides that no perma- 
nent or indefinite preference eligible shall be discharged except 
for such cause as will promote the efficiency of the service. 
This section clearly establishes procedural rights for preference 
eligibles upon discharge for cause. 

The appellant was not discharged for cause. He was, rather, 
separated due to “the severe cut in the Agency’s appropriation” 
(J.A. 11). No charges affecting the appellant’s performance 
of his duty were made, nor does he allege the reason for his 
separation to be a subterfuge. In fact, effort was made to re- 
tain his services, but without success (J.A. 11). It is, there- 
fore, submitted that the ruling of the Civil Service Commission 
was erroneously predicated on Section 14. If any rights 
at all accrue to appellant under the Act of 1944, they are not 
available under this Section. Fass v. Gray, 91 U.S. App. D.C. 
28, 197 F. 2d 587 (1952); Duncan v. Blattenberger, 141 F. 
Supp. 513 (D.C.D.C. 1956). 

Even within the terms of the Civil Service Commission’s 
Regulation, the appellant’s separation was not such as to bring 
him within the provisions of Section 14, supra, 5 CFR. 
§ 20.2(a) provides in pertinent part: “ ‘reduction in force’ is the 
release of an employee * * *; when such actions are caused 
by lack of work, shortage of funds, * * *.” Cf. Service v.. 
Dulles, supra. 
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The appellant’s release was rather in the nature of a release 
under Section 12 of the Veterans’ Preference Act of 1944 (5 
US.C. § 861). If appellant has any rights under the 1944 Act ° 
they are available to him under this Section in the form of 
“bumping” rights due to reduction in force. Fass v. Gray, 
supra; Duncan v. Blattenberger, supra; Ashley v. Ross, 89 
US. App. D.C. 339, 191 F. 2d 655 (1951). 

Appellant, however, has chosen to wait until commencement 
of judicial action before asserting any “bumping” rights under 
Section 12 of the 1944 Act (J.A.3). Having thus failed with 
regard to this assertion at administrative level, the appellant 
cannot initiate this claim at the judicial level. Moreover, the 
Civil Service Commission has not made any findings regarding 
the reduction in force and has not predicated any of its action 
upon such basis. In short, appellant has not exhausted or even 
used his administrative remedy. This he must do. Fass v. 
Gray, supra; Duncan v. Blattenberger, supra; Ashley v. Ross, 
supra. 

CONCLUSION 

Wherefore, it is respectfully submitted that the judgment of 
the District Court in granting the defendant’s (appellee’s) cross 
motion for summary judgment be affirmed. 

Oxiver GascH, 
United States Attorney. 
Car, W. BELCHER, 
Frank Q. NEBEKER, 
Assistant United States Attorneys. 


* However, appellant has contracted away any available rights under Sec 
tion 12, supra, by accepting an appointment “limited to four years or need 
for employee’s services which ever is less”, which appointment was also 
subject to a two year probationary period. 
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